By Karen Blau

hen a client seeks legal guidance regarding a civil

claim for sexual assault, most personal injury attor-
neys focus solely on claims against the individual perpetrator.
These claims are usually denied by the perpetrator and are
considered intentional torts not covered by insurance. Indi-
vidual claims are also difficult to recover since the perpetrator
typically does not have sufficient assets to satisfy a judgment.

In some cases, there can be a civil remedy against an
entity beyond the perpetrator in the form of an institutional
claim. Institutional claims arise from a sexual assault com-
mitted in the context of an institution or group such as a
church or synagogue,' Olympic sports team,” youth sports
team, school, or day care center.® It is important to consider
institutional claims in addition to claims against the indi-
vidual perpetrator so that survivors of these horrific attacks
can be compensated. This article will serve as a guide for
handling institutional claims.

Meeting the Client

Before getting into the content of the types of claims that
can be made, it would be remiss if I did not first talk about
what to do when a client who is a survivor of a sexual as-
sault comes to your office. This article is not a substitute for
taking a class or conducting further reading* and research on
the impact and nature of trauma and how to be trauma-
informed, but [ wanted to share some pieces of advice that
are important when meeting a survivor of sexual assault.
While our laws and vernacular label survivors of sexual
assault as victims, it is important to use language that is af-
firmative. A person who survives sexual assault is a victim
of a crime and will be labeled as a victim in a criminal case.
However, these clients physically survived the crime and
calling them survivors helps create a new perspective and
can be empowering to them.

When you meet a client for the first time, they can be
apprehensive about sharing what had happened to them. If
they share what happened, that’s fine, but it is especially
important, especially in cases involving minors, that you
DO NOT ask them about what happened. Reliving the
trauma can be very difficult and when an attorney, who is
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not a licensed professional counselor, asks about facts and
circumstances specific to the trauma, it can cause retrauma-
tization. Retraumatization “is defined as a consequence of
multiple exposures to physically or psychologically trauma-
tizing events.”” Again, retraumatization can be inadvertent,
but detrimental to your client.

It is important to say—almost immediately in your first
meeting with the client—that you will not be asking them
any specifics of what happened. This simple act builds trust
and allows the client to relax throughout the conversation
being more open about other parts of the experience that
can be helpful to you. During these first meetings, the only
information that should be gathered is the name of the per-
petrator (if known) the location, and any criminal case
information if there has been any that has been filed.

What if a criminal case has not been filed?

A lack of criminal charges does not foreclose the possi-
bility of a civil claim. Most survivors of sexual assault do
not report the crimes committed against them. Some report
later when the evidence is no longer available. It is impor-
tant not to blame the survivor or imply that the survivor is
lying for not reporting the crime.

What if there is a pending criminal case?

The Colorado Constitution, as well as other Colorado
state laws, guarantee certain rights to victims of crimes
including sexual assault.® The Victim’s Rights Act allows
for victims of certain criminal cases to have a Victim’s
Advocate. In certain cases, it can be beneficial for a civil
attorney to enter as a victims advocate on behalf of the
client. This will provide an avenue to open communication
with the District Attorney’s Office regarding the case. A
good relationship with the DA may be helpful once the case
is over and you request the entire criminal file. However, if
the criminal case goes to trial, most defense attorneys and
public defenders will attempt to use your status as the vic-
tim advocate to imply to the jury that your client has a sole
monetary purpose or gain in the criminal case. It is impor-
tant to address these potential issues with your client
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beforehand. As a general rule, it is pru-
dent to wait to bring a civil claim until
the statute of limitations is close to run-
ning so that the criminal case can take

its natural course.

How do | learn about
what happened?

If the client is in therapy, the best
way to learn about what happened is to
obtain a HIPPA release and talk to the
therapist. If the client is not in therapy,
then in most cases the best course of
action is to recommend that the client
go to a therapist. Therapists or other
similar experts in trauma can later act
as retained experts and can help gener-
ate a report about what happened and
how it has affected the survivor.

Why shouldn’t | ask about
what happened?

In addition to retraumatization, sur-
vivors of sexual assault often change
their stories. This is especially true with
child survivors who have difficulty pro-
cessing what happened, or who are so
“groomed” (i.e., their abuser has con-
structed a strong emotional bond with
the child so they can manipulate, ex-
ploit and abuse them) that they want to
protect their abuser. An expert dealing
in trauma can help uncover those types
of situations and get to the underlying
issues without doing harm. Again, this
is critical—even good intentioned indi-
viduals can cause harm to the client
without knowing it.

Claims against institutions

The most notable institutional claims
have come from the Olympics: swim-
ming,” gymnastics,® and tackwondo’
are examples of several United States
Olympic sports that have recently made
headlines, highlighting the insidious
nature of sexual assault even in the
highest echelon of sports. It is important
to reiterate that since most perpetrators
do not have the money or resources to
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adequately compensate their victims, it
is crucial to investigate all theories of
potential liability against institutions.

The types of claims against institu-
tions include negligence, premises
liability act, negligent hiring and super-
vision claims, and in some cases the
trafficking victim’s protection act
“TVPA” 18 U.S.C.§§1589-96.1°

Regardless of the type of claim, it is
important to decipher who the perpetrator
is and where the sexual assault occurred.
These are the critical pieces in assessing
whether there is a viable (i.e., compen-
sable) civil remedy for your client.

Negligence theories:

General negligence claims are very
common. These claims allege that the
particular institution or group has a
duty to exercise a reasonable degree of
care in conducting or carrying out their
business or organization. These claims
further allege that the institution or
group was entrusted to act for the ben-
efit of the participants of the institution
(including the client/plaintiff) who par-
ticipated in activities carried out by the
institution or group, and that the
client/plaintiff suffered injuries as a
result of the institution or group’s fail-
ure to exercise reasonable care.

Negligent hiring and
supervision claims:

Another type of claim that can be
made is one against the institution that
hired the perpetrator. For instance, if a
spa hires a massage therapist who sex-
ually assaults a client; a landlord who
hired a property manager or mainte-
nance man who sexually assaults a
tenant; a school who hires a coach or
teacher who sexually assaults a student;
or even a bar who hires a bartender
who sexually assault a patron. In these
types of cases, a claim can be made
against the institution who hired the
perpetrator. This applies to most em-

Trial Talk

ployer-employee situations, where a
claim can be made for negligent hiring
and supervision of the individual. Of
course, only with proper and thorough
discovery will these claims remain
through to trial. Discovery will be dis-
cussed below.

Premises Liability Claims:

Under the Colorado Premises Lia-
bility Act, a landowner can be liable
for sexual assaults that occur on their
property. If a CPLA claim is made,
however, it is likely that it will be the
ONLY claim that will be on the verdict
form." The burden on the plaintiff is to
show that there was a dangerous condi-
tion (i.e., the perpetrator) on the prop-
erty and that the landlord knew or
should have known that there was a
dangerous condition on the property.
How your client is classified under the
CPLA —i.e., an invitee, licensee or
trespasser — must also be considered
before filing your case.

Discovery in institutional cases

Once a case is filed and you enter
the discovery phase, remember that the
most important piece of these cases is
notice. Notice to the defendant organi-
zation/institution/proprietor about the
perpetrator’s propensities. Every docu-
ment, statement, and act that is related
to notice is not considered hearsay!'
and is therefore admissible. It is impor-
tant to conduct discovery on the issue
of placing dangerous people on the
premises, failure to supervise, and fail-
ure to act. Notice that the perpetrator is
assaulting people or had the propensity
to do so is the general focus of discov-
ery in these cases.

When a large institution is the de-
fendant in these cases, they usually hire
investigators and conduct internal in-
vestigations. It is important to propound
discovery regarding their procedures,
policies, how often they have conducted
investigations and what they have
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memorialized. Remember there is no
work product protection for attorneys
conducting investigations for institu-
tions in the normal course of business.

When the defendant institution is a
school, you can submit a Colorado
Open Records Act request (even during
pre-litigation) asking for the perpetra-
tor’s employment file, including any
complaints made to the school or staff
members about the employee.

In situations where you are unable
to wait until the criminal case is con-
cluded before bringing a civil case, be
aware that anything you put in writing
to the prosecution will be seen by the
defense. Also consider that the perpe-
trator and his employer (the civil
defendant in your case) may have an
alliance in defending against your client’s
claims, and the employer may be paying
legal fees for the perpetrator’s criminal
defense. Keep these issues in mind if you
are forced to proceed with a civil case
while the criminal case is still pending.

Preparing your client for their depo-
sition is also important. It requires a lot
of courage for survivors to come for-
ward and file a lawsuit. A deposition
will also be a difficult process for them.
Almost every case has some issue in-
volving a delay in reporting, allegations
of false reporting, social media problems,
credibility issues, or witness intimida-
tion. In some cases, the survivor may
still have mixed feelings for the perpe-
trator or feelings of self-blame. It is
critical that you build a rapport with
your client prior to their deposition so
that you can successfully address these
potential problems with your client.
Survivors do not build trust overnight;
the process takes time. Having frequent,
positive, and meaningful communica-
tions with your client is vital to the
success of your case.

Over time the trust grows, new
information may come to light that is
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important to your case (for better or
worse). Remember they may have kept
things from you to preserve their emo-
tional state. It is important to find these
“land mines” before the deposition. Col-
laborating with them and their support
network (therapist, family, and friends),
getting to know them and having them
getting to know you is vital. When it is
time for your client’s deposition pre-
pare them over a number of sessions
maybe 2-3 (it should be cumulative but
not overwhelming). Make sure that
they have the support around them in
the weeks before the deposition.

Another thing that can help is to
contact opposing counsel prior to your
client’s deposition so that they, too, can
become better informed about trauma.
You cannot control opposing counsel,
it may help your client hear what that
person’s temperament has been thus far
and what the client can expect. Also
emphasize that your client is in control
of the deposition. A reminder that they
have the information and they lived
their story is often empowering to them.

While it is important to refrain from
asking the client details about what
happened during initial meetings, prior
to any deposition it is necessary that
you know the full details about what
happened. As the client’s advocate you
need to know the story, including any
explanations for why there was a delay
in reporting, or why there as an initial
denial. Talking to the client’s friends
and family is also helpful before pre-
paring your client for a deposition. It
is important to find out your client’s
underlying emotions and their fears.
Hopefully, the deposition takes place
years after the assault and they have
been working with professionals,
learning coping mechanisms to make
this process easier. If your client seems
obviously distressed, it may be better
to wait until they are in a better posi-
tion to be deposed.
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Media

During the pendency of your case or
even at the beginning of the case it is
important to think about media cover-
age. Oftentimes survivors who come
forward are one of dozens if not hun-
dreds of victims. Whether media cov-
erage will be effective in your case and
getting the story out to the media are
topics that should be discussed with
your client. You should confer with
your client, their therapist and some-
times their family. Putting the story out
there can help other survivors come
forward. It also allows you to control
the message and frame the issues.

Trial

Finally, if a case goes to trial, you
might be thinking about the verdict form.
Should the perpetrator be on the verdict
form? Yes. Obviously, the perpetrator is
the one who committed this violent act.
They should bear some of the responsi-
bility. Giving a defense-oriented juror
the opportunity to cast blame on the
perpetrator will help the plaintiff-ori-
ented jurors make your case.

Conclusion

Representing survivors of the most
heinous crimes is robust process. It
takes times, patience, and compassion.
It can be difficult at times but can also
unbelievably rewarding. AAA
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